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II. Might and Right

1. International Law: the Concept and the Word

Since its onset at the turn towards the eighteenth century, the historiography of international law has
been dominated by two main questions: since when has international law existed and in which parts
of the world has it existed? Evidently, answers to these questions depended on the definition of
international law, with the consequence that the historiography of international law has not just
devoted itself to the subject matters assigned to it but also to the relevant histories of words and
concepts.. For one, the current German word Völkerrecht, like its French counterpart droit des gens,
is a loan formation from Latin ius gentium, even though these words have come to represent the
concept of international law only secondarily and through a long and complicated process of verbal
and conceptual change lasting from the seventh to the seventeenth century. 1

At the time of the Roman Republic as well as of the Roman Empire of Antiquity, the word ius
gentium denoted a set of legal norms seen as valid among all “nations” (gentes) within their states. 2
Thus, the ius gentium overlapped with Roman civil law to the extent that it comprised legal norms ,
which, in Roman perception, were valid not merely in ome but among other “gentes” elsewhere in
the world as well. At the same time, however, the phrase ius gentium embraced the set of legal
norms that had been set in force for non-Romans leading their lives temporarily of indefinitely in the
city of Rome, however far its reach may have been. This latter connotation was still the dominant
meaning of the phrase as late as in the thirteenth century, as St Thomas Aquinas recorded in his
work. 3 In this respect, the phrase ius gentium has not had any link to the various meaning of the
words signifying international law at present. 4 The framework of legal norms, currently subsumed
under the concept of international law was, in the late Roman Republic, represented by a different
phrase, to which Cicero referred with the formula “ius belli ac pacis”, the law of war and peace. 5
With that usage, Cicero represented a great tradition, going back to the Ancient Near East and
continuing, in the Mediterranean area as well as in Europe north of the Alps well into the end of the
sixteenth century. Moreover, the same concept of the law of war and peace informed the legal norms
accepted as valid for the relations among states in East Asia down to the nineteenth century.
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However, at the turn towards the seventeenth century a change of meanings took placed that was
initially specific to Europe. The ancient law of war and peace then came under the newly created
phrase ius inter gentes, the law among states. The phrase referred to the set of legal rules seen as
valid for the relations among states and covered not just matters of war and peace but also other
realms of the law, such as trade. 6 At the turn towards the nineteenth century, then, the new formula
“international law” came up, first in the English language 7 initially comprising the law among states.

The historiography of international law has, due to its origins mainly in jurisprudence, operated with
the current concept of international current during the nineteenth and twentieth centuries. During the
nineteenth 8 and the longest part of the twentieth centuries, 9 this concept covered a set of legal norms,
seen as having originated from two main “sources”, namely the habit of entering into voluntary
agreements among governments of states, whereby states were regarded as the sole legal subjects
with legislative competence in the international arena, and incrementally established custom that
came to be accepted as binding in the intercourse among states. By consequence, the majority of
nineteenth- and twentieth-century legal theorists would not recognise any legislative authority
positioned above states as souverains and, by implication, refused to acknowledge any mechanism
unconditionally capable of enforcing legal norms over these souverain states. As, at the same time,
these theorists assumed that law could only be regarded as valid if and as long as it was, at least on
principle, enforceable, a legal doctrine gained increasing acceptance, according to which some “law
between powers” (Zwischen-Mächte-Recht) had existed in Antiquity, the European Middle Ages
and beyond the confines of Europe during the Modern Era and that this alleged “law between
powers” might have been resorted to in given situations but had never risen to the level of
enforceable law above states, 10, But this doctrine has, not just in recent years, 11 but also in the course
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of the nineteenth century, 12 encountered objections. If the semiotic triangle of word, concepts and
referents is taken into consideration, the doctrine becomes untenable. This has been so, because the
doctrine is irreconcilable with numerous pieces of evidence showing that obligations under the “law
of war and peace” as well the “law among states” could very well have been regarded as binding,
even though they were practically not enforceable. By consequence, there is no basis for the claim
that the concept of international law, as it emerged in Europe during the nineteenth and twentieth
century, should be regarded as valid throughout the course of time and everywhere on the globe. 13

By consequence, it seems advantageous not only to define the concept of international law in ways
that transcend the boundaries of time and space, but also to resist the temptation of assuming a
succession of several fundamentally different conceptions of statehood. Instead, the conception of
statehood should be allowed to be flexible enough to cope with changing concepts of rule. In this
way, states can be understood to be political communities above which no one holds superior
legislative competence over specifiable groups. Those states, whose original secular legislative
competence is neither derived from a superior institution nor is subject to some given and legally
binding, that is not voluntarily accepted external influence, count as sovereigns. 14 This definition
takes into account the normativity of state rule and the continuity of state institutions, without
definitionally excluding the possibility of institutional and conceptual change of statehood. In this
capacity, the definition is compatible with the perception of the continuity of state institutions, well
recorded to the end of the eighteenth century. 15

These variations of persons and institutions becoming subject to the legislation of international legal
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norms have to be respected in any effort towards any definition of an historical concept of
international law, which is aimed at seeking applicability across cultures. Such a concept should be
capable of comprising changes, which are to be described and, if possible to be explained, through
an historical narrative. It is not conducive to an historical narrative to conceptualise international law
in accordance with standards that have only been accepted in Europe since the nineteenth century in
the conduct of relations among states. This is so because the postulate that international law should
merely regulate the activities of governments of states and that states should be treated as “actors” in
the international arena at that, is everything but self-evident, when various epochs and cultures come
into sight. By contrast, it seems appropriate for the purposes of an historical narrative to define
international law as a complex of norms seeming apt to regulative collective actions that are
intended to have an effect across borders of recognised significance, and emerge from communities,
whose members perceive one another as outsiders. In this context legal norms should be regarded as
those rules which entail sanctions against infringement and which appear to be capable of
legitimately restricting the freedom of choice of patterns of actions of the individual. According to
this definition, international law does not have to exist either in the form of collections of written
texts or in any other systematically composed and codified form in order to qualify as law, but
receives its legal quality solely from the recognisable fact that the norms composing it may enforce
and prohibit certain patterns of actions of persons as members of certain types of communities,
without necessarily having to guarantee enforceability under all circumstances. 16 This definition
remains applicable even though, as in any other realm of the law, breaches of legal norms can occur;
for as long as a breach of a norm enforcing or prohibiting a certain pattern of action continues to be
acknowledged as such and as long as efforts towords its enforcement are possible, the norms
remains valid.

In this respect and for the purpose of the following narrative, international law shall be approached
as an historical concept, combining a rigid definitional frame with the admission of the potential of
change of some elements of its contents, thereby avoiding culture-centrism and teleology. It also
follows from this approach that the currently ubiquitous juristic definition of international law as the
framework of norms regulating interactions among states cannot be treated as the result of some
seemingly inevitable process of the globalisation of an originally culturally specific concept, but
should, instead, be categorised as the product of a variety of factors, which to specify is the taskl of
the ensuing narrative. In so far, the historiography of international law is not just value neutral
description and cold-blodded analysis of a certain assemblage of past occurrences but also the
critical deconstruction of perceptions. The most consequential of these perceptions has informed the
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demand that international law should only be regarded as existent, if and as long as rulers or
governments of states, in accordance with the nineteenth-century European concept of the sttate,
display willingness to acknowlegde the priority of right over might in the international arena. This
perception is to be deconstructed critically, because it raises the question of how an authoritative
decision about the validity of legal norms can be arrived at in the international arena, if, as during the
nineteenth and and parts of the twentieth century, different and partly incompatible concepts of
international law have clashed, specifically with respect to the law of public treaties among states. 17

2. The Concept of International Relations

It is more difficult to come to grips with the historical dimension of international reations than that of
international law. Contrary to the concept of international law, which, at least within the confines of
jurisprudence, has been subject to the contraints of disciplinary systematics, various concepts,
different in scope, are current with reference to the history of international relations. For one, the
phrase history of international relations comes along as a simple neologism for the long established
history of diplomacy, with an infusion of elements of structural history. 18 This concept has
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commonly been applied only to the post 1500s and covers parts of the world other than Europe only
with respect to the nineteenth and twentieth centuries. Beyond this usage, variations of the more
recent phrases “international history” and “global history” have appeared in languages other than
English and have even entered library classification schemes 19 as well as denominations of teaching
positions in academe, such as for professorships of “international history” at the universitites of
Erfurt, Munster and Trier, while at Marburg, one finds the phrase as the name of research
institutions and course programs without attachment to a specific office. Likewise, teaching
positions for “global history” have been institutionalised at the Free University of Berlin, as well as
at the universitirs of Constance and Salzburg. In a variety of methodologies, the terms “history of
international relations” and “international history” are interutilised, whereby the international,
commonly spotted in the nineteenth and twentieth centuries, somehow appears as the extract from
apparently suprstatal economic, military and political activities of state governments affecting many
parts of the world.. 20 Others equate the “history of international relations” with the political history
of the global international system, seen as in operation during the nineteenth and twentieth centuries,
while transcending the narrow bounds of state diplomacy. 21 Moreover, the “history of international
relations” comes to be identified not merely with “international history” but also with “global
history”, whereby the latter has been defined formally as “the history of the continuous, though not
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steadily increasing interdependency among far-reaching interactions and their consolidation into
hirarchically stratified networks, specifically those with a tendency towards planetary extension”
(Geschichte der kontinuierlichen, nicht aber stetigen Verdichtung weiträumiger Interaktionen und
ihrer Konsolidierung zu hierarchisch gestaffelten Netzwerken, vor allem solchen mit tendentiell
planetarischer Erstreckung). 22 In this definition, globality appears to be linked to universality in the
sense of some interactionistic “formation of universalistic patterns of thought and norms”
(Herausbildung von universalistischen Denkformen und Normen), again within the temporal
boundaries of the nineteenth and twentieth centuries. 23 This concept of “global history” will not
exclude the recognition as a given of the validity of suprastatal legal norms. Instead, the definition
includes the expectation that the generation of such norms requires purposeful human action and,
similar to the historiography of international law, presupposes the existence of a process through
which, in the course of the nineteenth and twentieth centuries, certain patterns of interaction have
entailed the globalisation of certain European “patterns of thought”. Last but not least, the “history
of international relations” has been paralelled with “world history” as the history of the world
system, 24 whereby this world system is taken to have come into existence during the fifteenth
22
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century.

The various concepts of the “history of international relations” are overlapping in certain respects.
For one, in including the postulate that suprastatal legal norms should solely be acknowledged as
secondary and human-made, all these concepts prioritise might over right as the seeming platform on
which international relations have taken place and, as a rule, 25 exclude culture, while including
economic matters merely as a secondary object of investigation. Epochal boundaries, to the extent
that they are usually stated, are commonly derived from the histoire evénementielle, for example the
so-called “discoveries” at the turn towards the sixteenth century, and the changes of communication
and transport technology during the nineteenth century. By contrast, issues relating to the history of
perception, such as the globalisation of the European world picture from the beginning of the
sixteenth century, have hardly been touche in “global history” 26 and play no role in the drawing of
epochal boundaries. This, “global history” does not provide an answer to the question, why the
definition applied to it, should not be accepted as valid, say, for the Ancient Near East or for the
Arab world from the eighth to the twelfth centuries, in accordance with the then accepted picture of
the world as a tri-continental unity. That deficit implies that the question, since when and where
“history of international relations” has existed has remained unanswered beyond arbitrary settings,
which usually have been gleaned ad hoc from recent European perspectives and without recourse to
contemporary records. Hence, the “history of international relations”, like the historiography of
international law, demands its historical concept. First and foremost, this concept has to be able to
cope with the epistemological need of the admission that variations and changes in the
conceptionalisation of “actorhood” in internatonal relations can occur in space and time. Whoever
admits only governments of sovereign states as “actors” in the international arena, gets evidence
from previous records fundamentally wrong, because, up until the end of the eighteenth century,
private chartered long-distance tradig companies held the status of legal subjects under international
law, even though they were non-state “actors”. 27 If the “history of international relations” should
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Sebastian Conrad, Globalgeschichte (Munuch, 2013), pp. 193-247. Jürgen Osterhammel and Niels P. Petersson,
Geschichte der Globalisierung (Munich, 2003). Peter E. Fäßler, Globalisierung. Ein historisches Kompendium
(Weimar, Cologne and Vienna, 2007), pp. 52-97. Reinhard Sieder and Ernst Langthaler, ‘Einleitung. Was heißt
Globalgeschichte’, in: Sieder and Langthaler, eds,, Globalgeschichte. 1800 – 2010 (Vienna, 2010), pp. 9-38.
Karl Friedrich Pauli [praes.] and Johann Andreas Buchholtz [resp.], De iure belli societatis mercatoriae maioris
privilegiatae. LLD. thesis (University of Halle, 1751). On long-distance trading-companies conducting
intercontinental diplomacy see: Kleinschmidt, Geschichte (note 1), p. 241.
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fulfill the tasks, not only of tracing the evident pragmatics of diplomatic interactions among states,
but also theory-related issues of state formation and of the generation of the idea of state succession,
it is in need of a concept of “actorhood” in international relations that is not focused solely upon the
state. If this is so, the “history of international relations” must be based on concept of “actorhood”
defined in terms of groups, which share a common, politically relevant collective identity and the
members of which recognise one another mutually as outsiders. 28

3. Perceptions of the Relationship between Might and Right

Against the many parallels between the historiographies of international law and international
relations, mainly in view of methodological issues, there are serious differences when the subject
matter comes into sight. Even though both historiographies put on display the relationship between
might and right in interacions among groups, whose members mutually recognise one another as
outsiders, they represent opposing approaches. Thus, the main theme of the historiography of
international law is the question of whether or not the use of force is legal restrictions. Up to the end
of the eighteenth century, answers often given to this question claimed that international law as valid
without enforcing institutions, not only in peacetime but even under the constraints of war. Put
differently, the historiography of international law, during this period, tended to narrate both, in
respect of pragmatics, the set of occurrences, which put on record the subjection of relations among
groups to overarching legal norms, and, in theoretical respects, those principles,which demanded just
that subjection. By contrast, the historiography of international law took no more than passing notice
of those theories, whose advocates denied the existence of enforceable international legal norms. 29
For the nineteenth and twentieth centuries, the historiography of international law devoted itself
mainly to records displaying international law as the result of customary or purposeful human action,
that is, mainly on treaty-making. Quite on the contrary, the historiography of international relations
put on its agend the question under which circumstances and how far the subjection of the conduct

28
29

Harald Kleinschmidt, Geschichte der internationalen Beziehungen (Stuttgart, 1998).
Baruch Spinoza, Tractatus theologico-politicus [1670], edited by Carl Gebhardt, Spinoza, Opera, vol. 3
(Heidelberg, 1925), pp. 189-200 [reprint of Gebhardt’s edn (Heidelberg, 1972); newly edited by Günter Gawlick
and Friedrich Niewöhner, Spinoza, Opera, vol. 1 (Darmstadt, 2008)]. John Austin, The Province of Jurisprudence
Determined (London, 1832), p. 127 [edited by Herbert Lionel Adolphus Hart (London, 1954); second edn of
Hart’s edn (Burt Franklin Research and Source Works Series, 569 = Selected Essays in History, Economics and
Social Science, 185) (New York, 1970); also edited by Wilfrid E. Rumble (Cambridge, 1995); and by David
Campbell (Dartmouth, 1998)]. Adolf Lasson, Princip und Zukunft des Völkerrechts (Berlin, 1871), pp. 57-58,
62-63. Max von Seydel, Commentar zur Verfassungsurkunde für das Deutsche Reich, second edn (Freiburg and
Leipzig, 1897), pp. 31-32 first published (Freiburg and Leipzig, 1873)]. Fritz Sander, ‘Das Wesen der
“Völkerrecht” genannten gesellschaftlichen Gebilde’, in: Zeitschrift für die gesamte Staatswissenschaft 81 (1926),
pp. 80-127. Walter Burckhardt, Die Organisation der Rechtsgemeinschaft (Basle, 1927), pp. 329-386 [reprint
(Zurich, 1971)].

10

of relations among groups, whose members recognised one another as outsiders, as subject to the
rule of law even without the use of force. Within the perspective of the historiography of
international relations, the position argued by deniers of international law, namely that there could
not be law above states without the use of force in the last resort, obtained the rank of a standard
expectation within its narratives. By consequence, international law has played either no role in the
historiography of international relations, such as in writings by Leopold von Ranke the so-called
“Jungrankianer” 30 as well as in older and even in more recent historiography of diplomacy, 31 or
international law has been discussed solely as an element in political strategies towards the
restoration or maintenance of peace 32 and in theories of just warfare. 33 Consequently, there is scarce
30

31

32
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“mercantilism” as the dominant factor of British imperial policy since the sixteenth century. A vocal advocate of
power politics within the German Empire was: Hermann Oncken, ‘Ziele und Grundlagen der auswärtigen Politik
des Deutschen Reiches von 1871 bis 1914’, in: Bernhard Harms, ed., Volk und Reich der Deutschen (Berlin, 1929),
pp. 143-164. On the “Ranke Renaissance” see: Elisabeth Fehrenbach, ‘Rankerenaissance und Imperialismus in der
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54-65.
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International Legitimacy and World Society (Oxford, 2007), pp. 37-82. Garrett Mattingly, Renaissance Diplomacy
(London, 1955) [further edns (London, 1962; 1963; 1964); (Harmondsworth, 1965; 1973); (New York and
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(University of London Historical Studies, 4) (London, 1956). Harold George Nicolson, The Evolution of
Diplomatic Method (Chichele Lectures Delivered at the University of Oxford, 1953) (London, 1953) [reprint
(London, 1954); further edns s. t.: The Evolution of Diplomacy (New York, 1962; 1966)]. Albert Sorel, Essais
d’histoire et de critique (Paris, 1883), pp. 281-295 [second edn (Paris, 1894); third edn (Paris, 1910); fourth edn
(Paris, 1913); fifth edn (Paris, 1930)]. Hillard von Thiessen and Christian Windler, eds, Akteure der
Außenbeziehungen. Netzwerke und Interkulturalität im historischen Wandel (Externa, 1) (Cologne, Weimar and
Vienna, 2010). Claudia Zey and Claudia Märtl, eds, Aus der Frühzeit der europäischen Diplomatie. Zum
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The Oxford Handbook of the History of International Law (Oxford, 2012), pp. 628-653. Martin Kintzinger,
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Matthias Müller and Dirk Schultze, eds, Bereit zum Konflikt. Strategien und Medien der Konflikterzeugung und
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notice, in most of the general narratives of diplomatic history, of the multi-faceted corpus of
theoretical texts featuring the demand that diplomats should act in accordance with interntaional
legal norms. 34 Moreover, the equally well attested faible for the conventionality of standards of
diplomatic patterns of action 35 has been censured as the alleged manifestation of some lack of the
“modernity” of diplomacy. 36 Likewise, the large body of natural law theory, recorded from the
seventeenth and eighteenth centuries, was hardly taken notice of in the historiography of
international relations. 37 Hence, the historiography of international relations has been turned into a
metanarrative of the use of force since the turn towards the nineteenth century, as if international law
nothing but the easily available instrument legitimising the use of brute force, positioned in
proximity to plain state government propaganda. 38 That this position reflects the position of the
deniers of international law, does not seem to have entered the awareness of historiographers of
international relations.
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Hence, the question comes up, what factors have induced historiographers of international relations
to adopt the position of the deniers of international law. Put differently, how could it happen that
historiographies of international law and international relations have been placed under the sway of
diametrically oppsosed perceptions of the relationship between might and right? The question does
not only concern historiography proper, that is retrospectively applied words and concepts, but is
also link to the subject matter under the review of these historiographies. This is so, because, in
opting for the theoretical position of the deniers of international law, nineteenth- and
twentieth-century historiographers of international relations have joined contemporary political
decision-makers in charge of the conduct of international relations, who shared the same position.
Only too often, these decision-makers took the view that international legal norms should not be
given priority in their considerations and strategies, but that, by contrast, the validity of international
law should become or remain subject to the will of state “actors” and the state laws governing their
actions. 39 The bare fact that these theories had only found their way into international leal theories
during the nineteenth century, and not before, 40 hasd remained unrecognised in the historiography of
international relations. Answers to the questions of the priority of might over right and, vice versa, of
right over might, however, require the close scrutiny of the perception of international relations as
elements of international systems, of natural law theory as well as the culture of diplomacy and the
various ways of tracing manifest practical adherence to international legal norms, in each case within
analytical framework of the semiotic triangle of words, concepts and referents.
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